Introduction
Dignity and humanity of a human being lie at the heart of almost all the hu man rights instruments. In fact, they constitute the core values of human rights on which the whole edifice of the human rights jurisprudence is prem ised. The UN Charter, inter alia, affirms its faith in the dignity * 1 and the Uni versal Declaration of Human Rights (UDHR) proclaims that 'inherent dig nity', along with 'equal and inalienable rights', of human beings is 'the foun dation of freedom and justice in the world'. 2 However, instances of denial of dignity to human beings by State agents and instrumentalities with impunity, on one or the other lame excuse, are frequently heard.
Enforced or involuntary disappearance which has its roots in the Nacht und Nebel ('Night and Fog') decree issued on December 7, 1941 by the German Fuhrer and Supreme Commander of the Armed Forces, Adolph Hitler, 3 has now become worldwide. 4 It is one of the most atrocious violations of human dignity of those who have been 'forced' to 'disappear'. It also constitutes 'an arbitrary deprivation of freedom' and causes 'serious danger to the personal overview of the UN Declaration for the Protection of All Persons from En forced Disappearance of 1992 (hereinafter the 1992 Declaration), the thith erto sole international instrument dealing exclusively with 'enforced disap pearance'. An overview of the normative characters of 'enforced disappear ance' reflected in the Declaration helps us in appreciating the structural and institutional paradigm of the 2007 Convention in a better way.
Declaration on the Protection of All Persons from Enforced Disappearance (1992) -An Overview
showing its 'deep concern' for the then persistent enforced disappearance in many countries by 'officials of different branches or levels of Government' or by 'organized groups or private individuals acting on behalf of, or with support, direct or indirect, consent or acquiescence of the Government', con sidering it a 'crime against humanity' 9 , and expressing the need to 'devise an instrument which characterize all acts of enforced disappearance of persons as very serious offences and sets forth standards designed to punish and pre vent their commission', the UN General Assembly on December 18, 1992 adopted, without vote, the 1992 Declaration. 10 The Declaration, proclaims a 'body of principles' (pertaining to enforced disappearance) and 'urges' all states to 'respect' them.
Art 1 of the Declaration perceives 'any act of enforced disappearance' as 'an offence to human dignity' and lists, in a non-exhaustive way, the human rights that are violated by acts of enforced disappearance. It says:
(1) Any act of enforced disappearance is an offence to human dignity. It is con demned as a denial of the purposes of the Charter of the United Nations and as a grave and flagrant violation of the human rights and fundamental free-9 Subsequently, the Rome Statute for the Establishment of an International Crimi nal Court of 1998 has included 'enforced disappearance of persons' among the crimes against humanity 'when commit ted as part of a widespread or systematic attack directed against any civilian popu lation, with knowledge of the attack'.
[vide art 7(1) The failure of the international community to put an end to the ongoing prac tice of enforced disappearance throughout the world was attributed, inter alia, to the lack of universally binding legal instrument against enforced dis appearances and of a sound legal framework for the protection of persons from enforced disappearances and for handling perpetrators thereof. Tn 2001 the Commission on Human Rights, with a view to identifying these 'gaps', appointed Manfred Nowak, an independent expert, 'to examine existing in ternational criminal and human rights framework for the protection of per sons from enforced or involuntary disappearance' and 'to report' to it and to WGETD. 18 In 2002, Manfred Nowak, briefing the Commission on Human Rights, observed:
There do exist plenty of gaps and ambiguities in the present legal frame work which clearly underscore the urgent need for a binding universal in strument in order to prevent the widespread practice of enforced disappear ances, one of the most serious human rights violations which is directed at the core of the dignity of both the disappeared person and his family. ... The most important gap is the lack of binding obligation to make sure that enforced disappearance is a crime under domestic law with appropriate pen alties, and that the principle of universal jurisdiction applies to the crime. It is important to note that Article 7 of the Rome Statute of the International Criminal Court (ICC) recognizes enforced disappearance as a crime against humanity but perpetrators will only in very exceptional circumstances of a widespread and systematic practice be held accountable before the ICC. standpoints. Delegations from Latin American States, Italy and Spain, believ ing that the then existing international human rights instruments are inade quate to combat the practice of enforced disappearance, favored a separate convention on enforced disappearance with a new monitoring mechanism. They apprehended that entrusting the Human Rights Committee, which is already over-burdened, with an additional responsibility of preventing en forced disappearance would be 'counter-productive to the human rights sys tem as a whole'. They stressed that a separate treaty on enforced disappear ance with a new monitoring body would send 'a strong message' to victims of enforced disappearance and their families.
On the other hand, delegations of Canada, the USA, Germany, Russia, China, Egypt, and Iran, believing that the then existing international human rights instruments and the Human Rights Committee are adequate to stall the prac tice of involuntary disappearance, pleaded for an optional protocol to the ICCPR (in lieu of an autonomous instrument on enforced disappearance). Formulating a new legal instrument and creating another monitoring body for preventing enforced disappearance, in their opinion, would make 'no sense'. 28 * 30 The Canadian delegation, for example, responding to the Draft Con vention on Enforced Disappearance and commenting on its necessity, felt that the proposed Convention was unwarranted as the existing legal instru- However, in the backdrop of the escalating and widespread instances of en forced or involuntary disappearance in spite of decades' existence of the re ferred to international instruments, it, in the present submission, becomes dif ficult to appreciate the proposals mooted by Canada and switzerland. obvi ously, international human rights instruments in vogue and the monitoring mechanism designed thereunder have not indeed been able to desist, rather deter, States from the practice of enforced disappearance.
In fact, the international mobilization, initiated a quarter-century ago, for a separate comprehensive international instrument on enforced disappearance stands as the testimony of the inadequacy of these international instruments and the legal framework designed thereunder in combating acts of involun tary disappearances. The existence of these international instruments and fal ling back thereon, therefore, hardly justify the stand taken by Canada and Switzerland. The proliferation of international instruments and monitoring bodies adding to States' reporting burdens, apprehended by Canada, hardly appeals when one recalls the increasing number of disappearances in the world. States' reporting burden cannot be, for obvious reasons, considered to be worse than the practice of enforced disappearance and its consequences.
Contrary to the assertion of Canada, the 1992 Declaration, the ICCPR, and the Convention against Torture, as witnessed in the past, have failed to either give States and their agents a strong signal to prevent and suppress the prac tice of enforced disappearance or make them sensitive to the innumerable untold miseries and sufferings of disappeared persons and of their relatives. The 1992 Declaration, in spite of efforts made by the WGEID, as stated above, has not been able to eradicate the practice of enforced disappearance. The Convention against Torture, due to some inbuilt structural as well as op erational weaknesses, has also not been able to combat torture of disappeared persons to the expected level. The 1998 Rome Statute, by virtue of its Article 7, comes into play only when an act of enforced disappearance is 'committed as a part of a widespread or systematic attack directed against any civilian population'. Furthermore, the Statute does not create any obligation pertaining to preven tion, investigation and suppression of enforced disappearance under the per spective of international human rights law. In fact, it does not go beyond the arena of international criminal law. The ICCPR, undoubtedly, protects the most of the rights violated by an enforced disappearance. However, the Covenant does not establish specific obligations with regard to prevention, investigation, repression and international cooperation in cases of enforced disappearances. Tt also does not stipulate any obligation to codify enforced disappearance as an autonomous offence under domestic criminal law, to ex ercise territorial and extra-territorial criminal jurisdiction with respect to the perpetrators of the offence, and to maintain registers of detained persons. Further, one should not overlook the fact that there in international human rights law exist a couple of comprehensive international instruments dealing with the rights incorporated in, and protected under, the UDHR and ICCPR. 33 Nevertheless, the delegates, after negotiations, agreed to have a separate con vention on enforced disappearance and a new monitoring body in the form of Committee on Enforced Disappearance for combating the practice of invol untary disappearance.
Normative and Institutional Framework of the 2007 Convention
Recalling that the extreme seriousness of enforced disappearance constitutes a crime against humanity, expressing its determination 'to prevent' enforced disappearance and to 'combat impunity' therefor, and affirming the 'right of any victim to know the truth about the circumstances of an enforced disap pearance and the fate of disappeared person, and the right to freely seek, re ceive and impart information', the 2007 Convention, inter alia, defines 'enforced disappearance', imposes a set of obligations on the States Parties and provides for the establishment of mechanism for its implementation.
The Convention has three Parts. Part I defines 'enforced disappearance' and sets out the main requirements that need to be addressed in the domestic law of acceding States. Part II deals with the establishment of a Committee on Enforced Disappearances, the institution charged with the responsibility of monitoring 'enforced disappearance' in the States Parties and of implement ing the Convention, while Part ITT provides for formalities required for ratifi cation or accession and entry into force of the Convention.
Enforced disappearance: Normative contours and nature
The 2007 Convention not only denounces the act of enforced disappearance but also precludes a State from justify proclaims: Art 1(1) explicitly prohibits per se acts of enforced disappearance and holds individuals criminally responsible therefor. In fact, it creates a human right against enforced disappearance. And art 1(2), which is ostensibly premised on a similar provision contained in the 1992 Declaration, extends the applica tion of the prohibition on enforced disappearance to all situations and con texts, including during domestic or international armed conflict, other inter nal tensions, and in times of peace. It prohibits any justification for acts of enforced disappearance.
Article 2 defines 'enforced disappearance' as: A plain reading of the definition of 'enforced disappearance' reveals that 'enforced disappearance' per se is not conceptually linked with 'crime against humanity', even though it is asserted in its Preamble, 34 and the Rome Statute, which explicitly perceives 'enforced disappearance', when commit ted as a part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack, as a crime against humanity. 35 It is important to recall here that the deliberations at the 1981 Paris Collo quium and the 1986 Bogota Colloquium, and the Convention drafted and adopted in 1982 by the Latin American Federation of Associations for Rela tives of the Detained-Disappeared, perceived 'enforced disappearance' as a 'crime against humanity'. The 1998 Draft Convention on Enforced Disap pearance also explicitly referred to 'enforced disappearance' as a 'crime against humanity' in its Preamble as well as in its provisions [Arts 3 & 15
In spite of such references in the documents that preceded the 2007 Conven tion and the efforts that influenced its structural framework, the linkage be tween enforced disappearance and crime against humanity was dropped from the final version of the appearance as a crime against humanity in the definitional clause of the Con vention does not seem sound. The former Statute is primarily concerned with competence of the ICC to try and punish the offence of 'widespread and sys tematic' enforced disappearance, while the latter Convention is designed to combat the practice of enforced disappearance and to protect victims thereof. It, therefore, needs to address to different contours of enforced disappear ance.
Moreover, it is pertinent to note here that the linkage between 'enforced dis appearance' and 'crime against humanity' is not of mere semantic importance but is of some significant legal consequences. A perpetrator of an act of en forced disappearance that amounts to a crime against humanity, unlike a per petrator of an isolated act of enforced disappearance, may be held criminally responsible at international human rights or international criminal law. Legal consequences that flow from classifying enforced disappearance as a crime against humanity are related, inter alia, with individual and State responsibil ity, universal jurisdiction, the obligation to extradite 39 or try those responsible for the crime, the inapplicability of statutes of limitation, 40 amnesties, par dons, and the obligation of States to cooperate at the international level in investigation and sanctioning of crime.
The definition of 'enforced disappearance', articulated in the Convention, excludes from its ambit acts enforced disappearance effected by non-State actors. But interestingly Article 3 puts an obligation on the States Parties 'to take appropriate measures to investigate' acts of enforced disappearances committed by non-State actors and 'to bring' them 'to justice'. An obvious legal consequence of Article 3 is that non-State actors cannot be held respon sible under international law for their acts of enforced disappearance. How ever, in the light of provisions of Article 5 of the Convention, non-State ac tors can be held criminally responsible under international law if their acts of enforced disappearance amount to 'widespread or systematic practice of en forced disappearance'.
Recalling the numerous escalating incidences of enforced disappearance worldwide by guerrilla fighters, groups fighting the Government, and mem- bers of organized criminal gangs, and heinous nature of (even an isolated act of) enforced disappearance and its severe implications on the victim and his relatives, such a restriction [i.e. systematic practice of enforced disappear ance] for imposing international criminal responsibility does not seem sound. There can hardly be two opinions about States' primary responsibility for acts of enforced disappearance by non-State actors and for protection of vic tims of involuntary disappearance. In this context, Article 3, indeed, takes the struggle against enforced disappearance a step backward.
At this juncture, some reflections can be made on the substantive aspects of the definition of 'enforced disappearance'. A reading of Artilce 2 of the Con vention makes it clear that 'enforced disappearance', for the purposes of the Convention, has four limbs or components. They are: (i) deprivation of lib erty (by arrest, detention, abduction, or any other form), (ii) by or with the support or acquiescence of a State agent, (iii) a refusal to acknowledge that deprivation of liberty, and (iv) concealment of the fate and whereabouts of the disappeared person that places him outside the protection of law. The first three components are precise in their formulations. Plausibly, they are de rived from the similar definitional phrases found in the definition of 'enforced disappearance' embodied in the 1992 Declaration. However, the fourth limb of 'placement (of the victim) outside the protection of law', probably inspired by the definitional clause of the 1992 Declaration, brings ambiguity in the definition of enforced disappearance in the 2007 Conven tion.
The phrase used in Article 1 of the 1992 Declaration is contextually linked with consequence of 'enforced disappearance'. But the manner in which it is used and formulated in Artcle 2 of the 2007 Convention leaves scope for in terpretation. It is not clear as to whether 'removal from the protection of the law' is an autonomous (fourth) element of the offence of 'enforced disappear ance' or a simple consequence of the existence of an enforced disappearance. If it is treated as one of the elements of the offence of enforced disappear ance, it will become obligatory on part of the States Parties to the Convention to put it, along with the first three, in their domestic criminal law. But if it is considered as a mere consequence of the deprivation of liberty, it would be left to their choice to put or not in the respective penal law.
During the negotiation processes of the 2007 Convention, both the views were expressed by delegations of the participating states. 41 Some delegations, including of China, Egypt and the UK, expressed the view that 'placing a person outside the protection of the law' constituted a fourth element of the offence of enforced disappearance. 42 And, some other delegations argued that the part of definition referring to 'placing a person outside the protection of the law' was simply a consequence of disappearance and not a part of the definition in its own right'. 43 The Argentine delegation was more precise in putting forward its interpretation of the phrase. It stated that the phrase could not be construed as an additional element, as removal of a person from the protection of the law was inherent in an enforced disappearance, and a conse quence resulting from the cumulative effect of the other three elements, namely deprivation of liberty, State responsibility and a refusal to acknowl edge the whereabouts or fate of the 'disappeared person '. 44 However, the UN Working Group decided to retain the phrase 'which place (s) such a person outside the protection of the law' in Article 2 of the 2007 Convention, noting that it will make for 'constructive ambiguity' 45 as the na tional legislators will have the option of interpreting whether placing a person outside the protection of the law is an additional element or a consequence of the crime of enforced disappearance. 46
Major obligations of the States Parties
The 2007 Convention, in pursuance of its determination to prevent enforced disappearances, to combat impunity of the perpetrators, and to render justice to the victims of enforced disappearance and their relatives, imposes set of obligations on the states parties and requires them to undertake 'necessary measures'. These obligations are self-evident. A few prominent among them need to mention here.
A State Party will be obligated: (i) to ensure that forced disappearance constitutes an offence under its crimi nal law and to make it punishable by appropriate punishment (corresponding to its gravity and mitigating as well as aggravating cir cumstances) [Arts 4 & 7] , (ii) to hold a person who commits, orders, solicits or induces the commission of forced disappearance, assists or participates in the commission of an act of enforced disappearance, criminally responsible, and to disallow a subordinate officer to justify his act of enforced disappearance on the ground of 'superior orders' [Art 6], (iii) to take necessary measures to establish its jurisdiction over the person accused of an enforced disappearance, when: (a) the offence is committed in its territory, (b) he happens to be its national, and (c) the disappeared 42 See, supra n 24, para 92. 44 See, ibid., para 91. 43 
Id.
45 See, ibid., para 92.
person was its national [Art 9], (iv) to extradite a person accused of an enforced disappearance or to surren der him (or her) to another State in accordance with its international obli gations or to surrender him (or her) to appropriate international criminal tribunal, if not, submit the case to its competent authorities for prosecu tion [Art 11], 47 (v) to carry out prompt and impartial investigation of an alleged enforced disappearance and to protect the complainant, witnesses, relatives of the disappeared person, their defence counsel, and persons participating in the investigation, against ill-treatment or intimidation as a consequence of the complaint or evidence given, [Art 12 (1) 
Monitoring and Implementation Schemes and Strategy
The 2007 Convention provides for the establishment of a new, autonomous body, the Committee on Enforced Disappearance (CED), for monitoring the implementation of the Convention by the States Parties and protecting all persons from enforced disappearance. The CED will consist of ten independ-47 However, art 13 makes the offence of enforced disappearance as deemed an extradit able offence in the extradition treaty that exists between the States Parties before the Convention enters into force. In addition, the States Parties will have to undertake to include an act of enforced disappearance as an extraditable offence in any extradition treaty that they will conclude after they become parties to the Convention.
ent and impartial experts of high moral character and of recognized compe tence in the field of human rights, elected by the States Parties to the Conven tion. 48 The CED will be empowered: (i) to receive, through the UN SecretaryGeneral, a State Report on the measures taken to give effect to its obligations under the Convention, and to consider it, 49 (ii) to receive and consider indi vidual communications from or on behalf of individuals claiming to be vic tims of enforced disappearances by a State Party that will make a declaration recognizing the competence of the CED for doing so, 50 (iii) to receive and consider inter-State communications alleging that another State Party is not fulfilling its obligations under the Convention, provided both the States in volved in the communication have, through declaration, recognized the com petence of the CED to this effect, 51 and (iv) to, after receiving reliable infor mation indicating serious violations of the Convention, undertake field in quiries, through its member(s), to get immediate report about the enforced disappearance. 52
In addition to these traditional quasi-judicial competences of the CED, the 2007 Convention, with a view to combating enforced disappearance effec tively, has, unlike other treaties on human rights, devised two new innovative strategies. It empowers the CED: (i) to invoke a sort of 'urgent or emergency procedure' to seek and find disappeared persons, and (ii) to bring cases of 'exceptional gravity' to the attention of the UN General Assembly.
Article 30, which deals with the 'emergency procedure' for seeking and find ing disappeared persons, runs as follows: The CED, by virtue of Art 30, is empowered to receive, as a matter of ur gency, a request from relatives of the disappeared person or their legal repre sentatives, their counsel or any person authorized by them or having legiti mate interest, for finding and protecting a disappeared person. It is legally obligated to take cognizance of, and act upon, such a 'request for urgent ac tion' unless the request: (i) is manifestly unfounded, (ii) constitutes an abuse of the right, (iii) is presented to competent authorities of the State, (iv) is in compatible with the Convention, or (v) is seized by any other international authority. The CED is authorized to seek the requisite 'information' from the State concerned about the alleged enforced disappearance. The State is bound to furnish, within the time stipulated by the CED, the solicited 'information'. The CED, in the light of the information received, is empowered to recom mend 'necessary measures' (including interim measures) to be taken by the State concerned for locating and protecting the (disappeared) person. The State is under obligation to take, within the time stipulated by the CED, all the 'necessary measures' for locating and protecting the person and to inform the CED thereof. The CED, in turn, is required to keep informed the person seeking 'urgent action' of its recommendations sent to the State and the infor mation received from it. The Convention mandates the CED to keep its ef forts on, and to work with the State concerned until the fate of the person sought is resolved.
The 'urgent or emergency procedure' outlined in Art 30 of the Convention is indeed a very substantive innovative measure for locating and protecting a disappeared person. It is certainly going to prove itself a key provision for preventing enforced disappearance as it allows the CED to seek 'information' of a disappeared person and to 'recommend' measures to be taken by the State for his protection. It is needless to remind a well-informed student of international human rights law that the 'urgent procedure' does not have any parallels in the hitherto international human rights instruments. A person in voking the 'urgent measure' is not required to exhaust domestic remedies before he seeks help of the CED for locating and protecting a disappeared person.
However, it is pertinent to note that the delegation of Egypt (for itself and on behalf of the delegations of Iran, India, China and Angola), plausibly taking clue from the thitherto international human rights instruments, proposed that the exhaustion of domestic remedies should be added as an additional crite rion for admissibility of the 'urgent action measures'. While other numerous delegations, led by Argentina, Switzerland and Italy, opposed the proposal on the ground that the main purpose of the 'urgent procedure' is to prevent 'enforced disappearance' and it, unlike the individual complaint procedure provided under other human rights instruments, is not of 'judicial' in nature. Art 34, which carves out another innovative strategy to combat enforced dis appearance, empowers the CED, when it receives a well-founded information about situations of 'widespread or systematic' practice of enforced disappear ances in the territory under the jurisdiction of a State Party, to seek all rele vant information from the State concerned on the situation and to urgently bring the matter to the attention of the UN General Assembly. Delving this strategy, Art 34 provides: 54
If the Committee receives information which appears to it to contain wellfounded indications that enforced disappearance is being practiced on a widespread or systematic basis in the territory under the jurisdiction of a State Party, it may, after seeking from the State Party concerned all relevant information of the situation, urgently bring the matter to the attention of the General Assembly of the United Nations, through the Secretary-General of the United Nations.
Art 34, enabling the CED to bring widespread or systematic practice of en forced disappearance to the attention of the UN General Assembly, can be perceived as another innovative preventive measure designed under the 2007 Convention. It is novel as it, unlike in other international human rights instru ments, deals with referral by the treaty monitoring body (CED) to the UN (the General Assembly). Significance and potentials of art 34 in combating enforced disappearance can be felt easily if one recalls textual and opera tional ambit of art 7 of the Rome Statute that also, in a different context, deals with 'widespread or systematic' enforced disappearance.
Conclusion
The 2007 Convention, a specific, binding and normative international instru ment on enforced disappearance, not only makes 'enforced disappearance' a crime but also an element of a crime against humanity. With a view to com bating 'enforced disappearance' and imposing liability on its perpetrator, the Convention imposes a set of obligations on the States Parties. For its effec tive implementation at the national level, it provides for a three-tier national jurisdictional system. It recognizes competence of the State where the of fence of enforced disappearance is committed, In addition, the Convention provides for two innovative procedures for pre venting the acts of enforced disappearance effectively. They are the 'emergency procedure' and the procedure to draw attention of the UN Gen eral Assembly to 'systematic practice of enforced disappearance' in a State Party.
The Convention also empowers the victims of enforced disappearance, as a matter of right, to seek reparation, prompt and fair compensation, and to know the truth about whereabouts of the disappeared person. It obligates the States Parties to take preventive measures, by increasing safeguards in con nection with detention, and in particular by imposing an absolute ban on se cret detention.
However, the Convention, as discussed earlier, has some structural and op erational inbuilt weaknesses. Contrary to its Preambulary assertion, the Con vention does not treat every act of enforced disappearance as a crime against humanity. Only a 'widespread or systematic practice' of enforced disappear ance amounts to a crime against humanity. It also excludes from its ambit an act of enforced disappearance perpetrated by non-State actors. Further, the so called 'constructive ambiguity' left in the definitional clause leaves scope for, and choice of, the criminalization of 'enforced disappearance' in national criminal laws of the States Parties and in the consequential liability therefor. Some of the monitoring and implementation strategies, as mentioned earlier, are bridled with some inbuilt weaknesses that affect their efficacy.
In spite of these deficiencies and a cluster of legal issues pertaining to some of its provisions, the Convention is one of the most ambitious and strongest human rights treaties ever adopted by the United Nations. It aims to prevent enforced disappearances, establish the truth when it occurs, and punish its perpetrators. It also provides for reparations of the victims of enforced disap pearance and their families. It recognizes the new human right of a person not to be subjected to enforced disappearance and guarantees him and his rela tives and legal representatives the right to know the truth. It precludes a State Party from justifying enforced disappearance in any circumstance whatso ever, even a state of war or war against terror.
